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IMMIGRATION ENFORCEMENT

I. POLICY  
This agency shall conduct all immigration enforcement activities in a manner consistent with federal and state laws regulating immigration and protecting the civil rights, privileges and immunities of all persons. This policy will not limit or restrict the enforcement of federal immigration laws to less than the full extent permitted by federal law. 
Officers should be aware that the enforcement of state and federal laws related to immigration is a complex effort requiring the cooperation of multiple agencies and the consideration of multiple facts and circumstances.  Officers are encouraged to contact supervisors when necessary.  If at any time, in the sound judgment of an officer, the officer believes that deviation from this policy is appropriate, the officer should contact a supervisor.  
II.  PURPOSE
The purpose of this policy is to provide guidelines for the management of investigations into issues related to immigration enforcement.

III.  DEFINITIONS  
A.  287(g) officer – state or local officer trained, certified and authorized by the federal government to enforce all aspects of federal immigration law.
B. ICE/CBP/287(g) – Immigration and Customs Enforcement, Customs and Border Protection or a 287(g) certified officer.
B.  Reasonable suspicion - when an officer is aware of specific, articulable facts which, when considered with objective and reasonable inferences, form a basis for particularized suspicion. The requirement of particularized suspicion encompasses two elements.  First, the assessment must be based upon the totality of the circumstances.  Second, that assessment must create a reasonable suspicion that the particular person is unlawfully present in the United States.

IV.  Consensual contacts

A.
State  laws related to immigration enforcement neither expand nor limit an officer’s ability to approach a person and engage that person in a voluntary conversation.  During that conversation, the officer may inquire about any subject matter.  The person contacted does not have to answer questions or produce any  identification, but may choose to do so voluntarily.  Officers do not have the authority to demand that a person “show their papers.”  If during the contact, the officer develops reasonable suspicion that the person has committed, is committing or is about to commit a crime, then the officer should proceed as directed in Section V below.

B.
Officers should exercise discretion in making immigration status inquiries during consensual contacts or with victims and witnesses of crime.  In order to avoid perceptions of racial profiling during consensual contacts, officers should be consistent in asking persons for their identification.

C.  In no event shall race, color or national origin play any role in an officer’s decision to inquire about immigration status in consensual encounters.

V.  Persons lawfully stopped or detained

A.
If, during the course of a lawful stop or detention of a person (“detainee”), an officer subsequently develops reasonable suspicion to believe a detainee is an alien and is unlawfully present in the U.S., the officer must make a reasonable attempt to determine the immigration status of the detainee with either ICE/CBP/287(g).  There are two exceptions to this requirement:
1.
When it is not practicable
In determining whether it is practicable, officers should consider things such as work load, criticality of incident and of other present duties, available personnel on scene, location, available back-up, ability to contact ICE/CBP/287(g) and availability of ICE/CBP/287(g).
2.
When the determination may hinder or obstruct an investigation
The officer should consider when or whether to investigate immigration status in light of the need for suspect, victim and witness cooperation in an investigation (this consideration is not necessarily limited to the investigation for which you have detained the person).  For example, complex investigations of money laundering, human trafficking and drug smuggling may require significant cooperation of those involved.
B.
In establishing  whether there is reasonable suspicion to believe a person is an alien and unlawfully present in the U.S., an officer shall not consider the detainee’s race, color or national origin, except to the extent that an officer may ask about a person’s citizenship. 
C.  If the detainee presents one of the following types of identification, it is presumed that the detainee is lawfully present in the U.S. No further investigation into the person’s status is necessary, unless there are additional facts that cast doubt on the person’s lawful presence:
1.
A valid Arizona driver license,
2.
A valid Arizona non-operating identification license,
3.
A valid tribal enrollment card or other form of tribal identification, or
4.
If the entity requires proof of legal presence in the U.S. before issuance, any valid U.S. federal, state or local government issued identification.  
D.
If the detainee does not present presumptive identification, then based on articulable facts and circumstances the officer shall determine whether reasonable suspicion exists that the person is an alien and here unlawfully. If reasonable suspicion exists to believe the person is unlawfully present, the officer shall make a reasonable attempt to determine the person’s immigration status.  In determining whether reasonable suspicion of unlawful presence exists, officers should consider all relevant factors, including, among others:
1. 
lack of or false identification (if otherwise required by law)
2.
possession of foreign identification

3.
flight and/or preparation for flight; engaging in evasive maneuvers, in vehicle, on foot, etc. 

4.
voluntary statements by the person regarding their citizenship or lawful presence

a.  Note that if the person is in custody for purposes of Miranda, s/he may not be questioned about immigration status until after the reading and waiver of Miranda rights.

5.
foreign vehicle registration
6.
counter-surveillance or lookout activity
7.
in company of other unlawfully present aliens
8.
location, including for example:



a.
a place where unlawfully present aliens are known to congregate looking for work


b.
a location known for human smuggling or known smuggling routes
9. 
traveling in tandem
            10.
vehicle is overcrowded or rides heavily
11.
passengers in vehicle attempt to hide or avoid detection
12.
prior information about the person
13.   inability to provide their residential address
14.   claim of not knowing others in same vehicle or at same location

15.   providing inconsistent or illogical information 

       16.
dress
 

17.
demeanor – for example, unusual or unexplained nervousness, erratic behavior, refusal to make eye   contact
18.
significant difficulty speaking English 

E.
When reasonable suspicion exists to believe a detainee is an alien and present in the U.S. unlawfully but there are no state or local criminal violations, the officer shall attempt to contact ICE/CBP/287(g).  
1. If the officer is unable to make contact, or to determine the person’s immigration status, with ICE/CBP/287(g), then the officer shall release the detainee after filling out [agency form name/number].  The report shall be submitted to [agency/section (example: ICE].  
2. If ICE/CBP/287(g) advises the officer that there are federal criminal charges against the detainee, then the officer shall determine whether ICE/CBP will respond to take the person into custody or whether the officer should  transport the detainee to [ICE/CBP, jail, federal facility]

3.  If ICE/CBP/287(g) advises the officer that the detainee only has federal civil charges, then the officer shall ask whether  ICE/CBP will respond.  The detainee may not be detained any longer than necessary to complete the officer’s initial reason for the stop or detention.  The officer shall not extend the detention to wait for ICE/CBP to respond.  At that time, the officer may either initiate an A.R.S. §13-1509 investigation or release the detainee after filling out [agency form name/number].  The report shall be submitted to [agency/section(example: ICE)].  Without the person’s consent, officers shall not transport the person based solely upon a federal civil violation.
 
VI.  ARRESTS

A.  All arrested persons shall have their immigration status verified by ICE/CBP/287(g) prior to the arrestee being released. Presentation by the arrestee of presumptive identification and/or agency identification processes do not meet this requirement. The fact that verification was made and by whom will be documented in the [agency form name/number].
 B.  All arrested persons shall be asked the following questions, with the answers documented in the departmental report:

1. What is your country of citizenship?
a. If other than the United States, the next question should be asked, but only after Miranda 

                   warnings have been given (if a juvenile, use appropriate Miranda warnings).
b. Officers must comply with agency policies regarding consular notification for persons who self        identify as being foreign citizens.
2. Are you in the United States legally?
3. Do you have any registration documents or other proof of lawful presence?

C.  The County will handle verification for all prisoners booked at the County jail.
  Verification for prisoners booked at the City jail will be accomplished by [classification of employee].  Once verification is completed, the person may be released by a court or, for a misdemeanor, pursuant to A.R.S. §13-3903.

D.  In the event that verification cannot be accomplished by the initial appearance, the court will be so informed.  If the court orders the release of the person, notwithstanding the lack of verification, the arrestee will be released in compliance with the court’s order.

E.  Arrests that result in booking a suspect, or referring a juvenile, will be processed in accordance with applicable department policies.
  
VII.  When contacting I.C.E., Customs and Border Protection, or a certified 287(g) officer

A.  When an officer contacts ICE/CBP/287(g) to verify whether a person is an alien and unlawfully present in the U.S., and ICE/CBP/287(g) advises that the person is unlawfully present, then the officer should ask whether:
1.
 there is any record that the person has ever completed an alien registration document.
2.
 the person has any other authorization from the federal government to remain in the U.S.
B.  If the person has no alien registration documents or other proof of lawful presence, or there is no record that the person has ever registered, the officer may investigate the person for a violation of A.R.S. §13-1509. 
C.  Once verification of immigration status is completed, the person is eligible to be released, subject to other legal requirements (such as an arrested person seeing a magistrate or signing a citation in lieu of detention).
D.  The fact that an ICE/CBP/287g cannot verify a person’s status does not mean a person is unlawfully present in the United States.
VIII.  DETENTION AND REMOVAL ORDER (DRO) HOLDS (usually an NCIC hit)
a. The Detention and Removal Office is a unit of ICE that has the responsibility of detaining and transporting undocumented persons apprehended by ICE, CBP and local law enforcement.
b. Once a person has been identified as being in the United States unlawfully, ICE will issue a DRO hold, which can be for criminal or civil violations.

1. This hold will be similar to a warrant notification when a person’s information is run through NCIC.

c. If an officer receives a DRO notification from ICE, the following will be done:
1. Call the phone number on the DRO notification to determine whether the DRO hold is criminal or civil.

2. Detain and transport for criminal orders, if requested to do so by ICE.

3. Complete a [agency form name/number] containing all relevant information.

d. Without the person’s consent, officers will not transport for civil violations or continue to detain if the only violation is a civil DRO hold.   
e. Consular notification procedures shall be followed.
 
IX.  NCIC ICE IMMIGRATION VIOLATOR FILE 

a. ICE keeps a record of aliens who have been convicted of a felony crime in the United States and have since been deported to their country of citizenship. This record is known as the Deported Felon File which is located in the NCIC Immigration Violator File.

b. The Immigration Violator File contains the following additional categories:

b.  The ICE Absconder category, which contains the records for individuals with an outstanding        administrative warrant of removal from the United States who have unlawfully remained in the United States.

b. The ICE National Security Entry/Exit Registration System (NSEERS) category, which contains the records for individuals whom the Department of Homeland Security (DHS) and ICE have determined have violated registration requirements for entry into the United States.

b. ICE enters this information into the NCIC Immigration Violator File.

b. Police officers will not take enforcement action on Administrative Warrants or NSEERS hits, as these are civil or other non-criminal federal matters. 
b. The NCIC query results will advise whether the information displayed is an Administrative Warrant hit or a Deported Felon File hit.

c. If an officer runs a person who is the subject of a Deported Felon File notification, and there are no local charges, the following steps will be taken:

c. Verify through physical description (scars, marks, tattoos, etc.), admission, or other available information, that the person on the notification is the same person.

c. Contact the ICE Law Enforcement Service Center in Vermont through the communications dispatcher or call directly using the phone number listed for immediate notification confirmation.

c. Once the hit has been confirmed, officers will positively identify the subject through LiveScan, or fingerprint the individual and fax the fingerprints to ICE.
c. After the subject has been positively identified, the ICE Law Enforcement Agency Response (LEAR) Unit (or other local ICE office) may be contacted at [insert local LEAR/ICE phone number]  for pick-up and disposition of the subject.

c. Officers may also, after verification, transport the subject to the ICE Detention and Removal Office at [insert address of local facility/office].

Officers will call the LEAR unit before transporting a subject.

d. Officers will complete a [agency form name/number] with the following information:         

1. Subject’s name and personal information.

2. Time, place and reason for contacting the subject.

3. Whether or not the LEAR unit picked up the subject or if the subject was transported to the ICE center.
4. Name and badge number of ICE agent that took custody of subject.
e. If there are local charges along with a Deported Felon notification, there is no need to contact ICE.  Follow normal booking procedures.

X.  Jail/Detention Response to Immigration Arrests

A.
Arizona law requires that every arrested person shall have the person’s immigration status verified by either ICE/CBP/287(g) prior to being released.  This shall be the responsibility of detention personnel.
B.
In the event that verification is obtained, the appropriate action will be based upon the circumstances and the verification.

1.  If the verification confirms either that the person is a U.S. citizen or that the person is an alien who is in the U.S. lawfully, then detention personnel will document such by [fill in with agency form/report number].  The arrestee will then be processed based on the charge(s).

2.  If the arrestee is verified as an alien who is unlawfully present in the U.S., an ICE hold shall be placed on the person and ICE shall be notified of the hold.

3.  If the arrestee is verified as an alien who is unlawfully present in the U.S., and the arrestee is not otherwise authorized to remain in the United States, an investigation for a violation of A.R.S. §13-1509 may be initiated.    
XI.  Documentation

Officers are reminded of their responsibility to thoroughly document all facts and circumstances supporting their decisions in the application of these statutes.









� Dress has been recognized by the courts as a valid factor, but in practice is very difficult to articulate.





� An agency may wish to provide officers with the discretion to choose not to transport for operational reasons or if ICE cannot or will not respond. 





� The Ninth Circuit Court of Appeals has held that Arizona officers do not have the authority to transport a person solely for a federal civil violation.





� Chiefs should be aware that there are varied interpretations of the requirement to verify citizenship following an arrest and may wish to consult with their attorneys regarding implementation of this section of the statute.  


� Agencies should verify this with their local sheriff.


� An agency must determine whether they wish to book all persons who ICE advises are unlawfully in the country.


� This section should be included only if the agency maintains a jail.


� An agency may wish to insert a reference here to its arrest and referral procedures/policies.


� An agency may wish to insert a reference here to its consular notification policy.


� This presumes the sheriff’s office verifies citizenship status as a result of booking.


� This section should be included only if the agency maintains a jail.








